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News

Taylor Review Report - Scottish civil
legal reform

The precursor to long-awaited Scottish civil
legal reform has been passed to Scottish
Ministers for consideration, in the form

of a report from Sheriff Principal Taylor

— The Taylor review into the funding and
expenses of civil litigation in Scotland.

The key aim is to decide how best to
improve and facilitate access to justice in

a meaningful way, with an onus on justice
being affordable for the man-in-the-street,
but also with a wider focus on the entire

civil legal system. A secondary issue is
recoverability and predictability of expenses.

On affordability the report recommends:

1. The extension of damages based
agreements (DBAs) whereby a pursuer
pays an agreed percentage of their
damages if the case is successful, but
nothing if unsuccessful. Presently, the
courts have held that they can be
enforced by a claims management
company (CMO), yet the Law of Scotland
does not allow them to be enforced by
a solicitor. Neither the agreement nor
CMCs are currently regulated.

It is recommended that the Law of
Scotland should allow solicitors to
enforce DBAS, not only in personal injury
cases but in all litigation. The agreements
should be regulated as to the maximum
percentage which can be taken out of
the damages recovered: for personal
injury cases the first £100,000 = 20%,
£100,001 to £500,000 =10% and over
£500,000 = 2.5%. Different maximums
for other types of litigation will be clarified
in the full report.

2. The introduction of qualified one way
costs shifting (QOCS) in personal injury
cases. This would mean that if the
pursuer (claimant) is successful their
costs are met by the defender, but if
the defender is successful their costs
are not met by the pursuer. A number
of exceptions or safeguards should be
included: QOCS would not apply where
a court finds the pursuer guilty of fraud
and would be diluted where a pursuer
fails to beat a judicial tender (akin to a
Part 36 offer in England).

-

Sheriff Principal Taylor's recommendations
are intended to increase the funding
options available, whilst legal aid and
conventional payment would still be

an option for a pursuer. He hopes the
recommendations will reduce the stress
and fear of litigation by removing barriers
which purportedly deny access to justice.

On recoverability and predictability of
expenses he recommends:

1. The court be given the power to award
expenses on the basis of hourly rates
paid by a commercial litigant to its
solicitor. A successful litigant should not
fear recovering significantly less than the
cost of funding a commercial litigation
and thus be denied access to justice
where it does not make economic sense
to pursue its legal rights.

2. Increased judicial management of the
expenses of the court process. A system
of cost budgets should be introduced
as a pilot in commercial courts to help
solicitors advise clients on the opposing
party’s costs. The court should also
fix the amount of any additional fee at
the outset of the proceedings with the
percentage being kept under review.

3. A pilot of summary assessment of
expenses following straightforward
hearings in commercial cases. If the pilot
is successful, summary assessment may
well be rolled-out in other cases.
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Separately, part of the Scottish
Government’s legislative programme
announced this month includes a Damages
Bill which could include provision to
increase personal injury limitation to five
years and introduce Periodic Payment
Orders. The latter is not a surprise but the
former would be most unwelcome.




Discount Rate Review - MoJ ‘research’ of
limited value

Following two government consultations
on the methodology and legal parameters
for setting the discount rate (concluded in
October 2012 and May 2013 respectively)
the Ministry of Justice has now released

a research report titled Personal Injury
Discount Rate (published 10 September
2013). The research focuses on the use and
profile of the discount rate, whilst exploring
how changes in the rate may affect the size
of claimant’s awards and their investment
consumption behaviour.

Unfortunately, the report is deeply flawed
in its methodology and somewhat partial
in its conclusions. The guantitative findings
were based upon broad assumptions
applied to very high level data on the
number of settled claims, rather than
actual claim settlements and the qualitative

findings are based upon interviews with
just nine claimants, six of whom received
their settlements prior to 2001, well before
the current rate of 2.5% was set.

It is not clear what use the MoJ proposes
to make of the report but the evidence
gaps should lead the government to pause
and consider very carefully before moving
forwards with any decision to change the
discount rate; a decision that could have a
significant impact on the finances of public
bodies and liability insurers.
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Third Parties (Rights Against Insurers)
Act 2010

You might recall that this Act received
Royal Assent in 2010, but is still to

be implemented. On 25 April 2013
Government announced its intention to
amend the 2010 Act to include; ) a number
of specific insolvency situations and i) a
power for the Secretary of State to add
further insolvency situations to the 2010
Act by order should the need arise. The
intention remains to bring the Act into
force as soon as reasonably possible once
these amendments have been made

and legislation to effect the necessary
amendments will be introduced when
parliamentary time permits but this is now
unlikely to be until 2014.

When implemented, the Act will replace
the Third Parties (Rights against Insurers)
Act 1930 (the 1930 Act). Under the 1930
Act, a third party cannot issue proceedings
against an insurer without first establishing
the existence and amount of the insured’s
liability. The new Act removes the need for
multiple sets of proceedings by allowing
the third party to issue proceedings directly
against the insurer and resolves all issues
(including the insured’s liability) within
those proceedings.

Under the 1930 Act, where a corporate
insured had been struck off the register

of companies, the third party had to take
proceedings to restore it to the register
before litigation. By removing the need

for the third party to sue the insured, the
new Act also removes the need for such
restoration. The new Act also improves the
third party’s access to information about
the insurance policy, allowing the third
party to obtain information about the rights
transferred at an early stage in order to
enable an informed decision to be taken
about whether or not to commence or
continue litigation.
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CaseLaw

Ipredict ariot - but what is that exactly?
The meaning of riot” and consequential
losses was recently considered and revisited
by the Commercial Court in the case of
Mitsui Sumitomo Insurance Co (Europe)

Ltd, Royal & Sun Alliance Insurance Plc and
others v The Mayor’s Office for Policing and
Crime [12.09.2013].

The case followed the attack and looting
of the Sony warehouse (Enfield) during
the August 2011 riots. The Mayor’s Office
for Policing Crime (MOPC) declined to
compensate claimants under the 1886

Act for property damage and business
interruption losses. The claim included £60
million indemnified losses by insurers and
£4 million uninsured losses suffered by the
owners. The Court determined two main
issues:

1. Whether the attack fell within the scope
of the 1886 Act

2. Whether consequential losses are
recoverable.

The Court took the opportunity to set out
the key factors for a valid compensation
claim under the 1886 Act; i) there must

be a riot within the meaning of s of the
Public Order Act 1986; i) the rioters have
to be ‘tumultuously assembled’ - acting

in an agitated, excited, volatile manner,
making a noise and considered to create a
perceived or palpable threat; ii) the rioters
must engage in wanton damage to property
rather than simply looting in order to steal.

There was no doubt that the elements of the
statutory offence were satisfied. The Court

rejected the MOPC's primary contention that
the attack was a premeditated crime merely
using the civil disorder as a cover.

On the second issue the Court held

that compensation payable is limited to
physical damage and does not extend to
consequential losses. It was not the intention
of the 1886 Act to provide for a broader
scope of compensation.
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The Court made two further comments;
neither Court of Appeal decision relating to
the Yarl's Wood incident in 2002 determined
that liability under the 1886 Act was
equivalent to a liability in tort and that the
compensation scheme under the 1886 Act
was rather analogous to a form of statutory
insurance and that most insurance policies
did not cover consequential losses without
express provision.




Honesty is best for your policy

— Bate v Aviva Insurance UK Ltd (2013)
Following a fire at one of the properties

on his estate, the claimant sought an
indemnity against the defendant who
provided cover for the dwelling. Insurers
avoided the policy for non-disclosure

and breach of condition precedent. The
Commercial Court held that there had been
material non-disclosure and breach of
condition precedent and insurers were not
in breach of the standards set out in

the Insurance Conduct of Business
Sourcebook (ICOB).

The claimant had considerable knowledge
and experience of insurance matters
through his work as a loss assessor and
surveyor and knew that he should have
disclosed substantial building work for
which there was a condition precedent
requiring prior notification, and the fact
that he was conducting business on the
estate. He had also been actively dishonest
in misrepresenting that an earlier fire on
the premises had occurred at a previous
address. The claimant argued that each

of the many alleged grounds were not
material in isolation. The Court disagreed
and said it was the overall flavour’ of the
claim that was his downfall.

Evidentially, the defendant was able to
establish it had relied upon some of the
misrepresentations, non-disclosures and
breaches of conditions. Further, on the
facts the claimant had no valid basis for
relying on waiver or estoppel. The claimant
had knowingly and wittingly made two
misleading statements about a previous

claim and had been actively dishonest in
the presentation of aspects of this claim.

The Court held it would be neither apt

nor fair to characterise the defendant’s
rejection of the claim as unreasonable or

to find that, given the claimant’s knowledge
of the matters in question, it should not
have refused to meet that claim. Further,
there was no evidence of there being an
unequivocal and unambiguous election by
the defendant with the relevant knowledge
that the defendant would not rely on its right
to avoid either of the policies from inception
or a relevant renewal. The claim failed.

66

Whilst there is nothing new in the
Court’s application of the law, the
Jjudgment supports an insurer who
has correctly enforced the policy
wording and underlines an insured’s
duty to give full disclosure and fair
presentation of risk. Correctly, the
Court gave a clear message that there
is no room for deceit or untruthful
evidence.
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Disclaimer

This publication has been produced by
QBE European Operations, a trading name
of QBE Insurance (Europe) Ltd (QIEL).
QIEL is a company member of the QBE
Insurance Group (QBE Group).

Readership of this publication does not
create an insurer-client, or other business or
legal relationship.

This publication provides information
about the law to help you to understand
and manage risk within your organisation.
Legal information is not the same as legal
advice. This publication does not purport
to provide a definitive statement of the law
and is not intended to replace, nor may it
be relied upon as a substitute for, specific
legal or other professional advice.

QIEL has acted in good faith to provide an
accurate publication. However, QIEL and
the QBE Group do not make any warranties
or representations of any kind about the
contents of this publication, the accuracy or
timeliness of its contents, or the information
or explanations given.

QIEL and the QBE Group do not have any
duty to you, whether in contract, tort, under
statute or otherwise with respect to or in
connection with this publication or the
information contained within it.

LAY

QIEL and the QBE Group have no
obligation to update this report or any
information contained within it.

To the fullest extent permitted by law,
QIEL and the QBE Group disclaim any
responsibility or liability for any loss or
damage suffered or cost incurred by you
or by any other person arising out of or in
connection with you or any other person’s
reliance on this publication or on the
information contained within it and for any
Omissions or inaccuracies.
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